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F. Lenton White (he @ity of Bothan

Aty Legal Deparument
D. Kevan Kelly Suite 313
Assistant City Attormey City Hall Building
126 Nonh St. Andrews Street
Soott K. Hedeen Post Office Box 2128 Te.lepho::; ] Fax No.
Assistant City Attorney Dothan, Alabamsa 36302 (334)793-0117  (334) 712-2465
February 27, 2001
Hon. Bill Pryor
Attomey General
Alabama State House
11 South Union: Street
Momtgomery, Alabams 36130

Re:  Municipal action to close local _

.
lwm 4=

Dear General Pryor:

The Dothan Board of Cornmissiopers has authorized me to request an Attorney General’s
Opinion as to the interaction of §18-38 of the City of Dothan Code of Ordinances with Code of
Alabama 1975, §§6-5-122 and 127, and the application of these provisions to a fertilizer plant in
Dothan.

Section 18-38 of the City of Dothan Code reads as follows:

“(a) if a person shall be foimd o be operating any busimess in violation of Chapter 114
or in an illegal manper as to be detrimental to public health, safety or welfare or so as
to constitute a muisance, te shall be guilty of a misdemeanor and, in addition, the
Board of Commissioners shall have the right to revoke the licensing of such business.”

Section 6-5-122 of the Cude of Alabama 1975 authorizes mnumcipalities to commence an
action “to gbate amy public nuismce injurious tw the health, morals, comfort, or welfare of the
community or eny portion thereof.” Section 6-5-127 limits the situations in which a “manufacturing or
other industrial plam™ can be corsidered a musance based on changed conditions in or about the
locality more than one year after the plant begins operation.

The aforementioned fertiliver plant has been in operation for many years, and for much of that
time the area in which it was located was nural and contained few residences. Many years after
commencement of the plant’s ope ation, however, @ oumber of houses were built nearby, and current
occupants are complaining that th: operation of the plant is mjurious t their health and constitutes a

nuisance.
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Hon. Bill Pryor
Attorney General
Alabama State House
February 27, 2001
Page Two

The Board of Conmmissionzrs seeks answers to the following questions;

(1) Assuming that the plaat did not copstitute a nuisance when it began operations and any
argument that it is prvsently 2 misance depends on the presest proximity of houses, in
what manper, if gy, (Joes Section 6-5-127 limit the City's ability to proceed against the
plant under eifher Section 18-38 or Section 6-5-1227

(2) Assuming that the sovrce of any problem with the plant stems from emission of ammonia,
does Section 6-5-122 provide euthority for the City of Dothan 1o require the plant to install
ammopia emission rwnitoring equipteent i order to detect evidence of improper or
negligent operation?

Thank you for your cooperation in this matter.

\\p NN
. Lenton White
City Attorey
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RESOLUTION NO. _fgo/-5-2

BE IT RESOLVED by 1he Board of Commissioners for the City of Dothan as follows:

Section 1. That City Aitorney, F. Lenton White, is hereby authorized and directed to
request an Attorney General's opinion as to whether the City of Dothan can legally require Tri-
States Plant Food, Inc., to install equipment to moaitor airborne enissions.

PASSED, APPROVED AND ADOPTED on ths _ /& day of_é&_.m._y_, 2001.
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